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THE IMPACT OF THE REVISED NEW MEXICO
CLASS ACTION RULES UPON CONSUMERS
PAUL BIDERMAN*

The potential benefits of class action procedures in consumer cases
have long been discussed by commentators' and demonstrated in
court cases. 2 Proponents of these proceedings have pointed to the
savings in litigation costs to consumers, businesses and the courts as
well as the increased likelihood that numerous consumers with individually small claims against a single business will be able to recover
their losses in an orderly and economic fashion.' The justness of
causing businesses that have acted illegally to disgorge themselves of
all the gains derived from the illegal activity has also been recognized
as a benefit of class action suits. Critics of broad class action proceedings in consumer cases have questioned the fairness of subjecting businesses to damage claims by many consumers who might not otherwise have sought judicial relief. They also denounce the negotiating
leverage that the named plaintiff may acquire for himself by asserting
a potentially massive claim on the basis of a relatively small transaction.
It is not the purpose of this comment to further decorate this
controversy. Rather, this comment begins from the premise that class
actions do provide a useful and fair vehicle for obtaining relief in
appropriate consumer cases. The purpose of this article is to analyze
the impact on consumers' claims of revised Rules 23 and 24 of the
Rules of Civil Procedure for the District Courts of New Mexico,4 and
*J.D. New York University. Member New Mexico Bar. Assistant Attorney General, Consumer Protection Division-Utilities Unit; Adjunct faculty member, Consumer Law, University of New Mexico School of Law.
1. See e.g., Rosenberg, Class Actions for Consumer Protection, 7 Harv. Civ. Rights-Civ.
Lib. L. Rev. 601 (1972).
2. Vasquez v. Superior Court of San Joaquin County, 4 Cal. 3d 800, 94 Cal. Rptr. 796,
484 P.2d 964 (1971); Kugler v. Romain, 58 N.J. 522, 279 A.2d 640 (1971).
3. Developments in the Law-Class Actions, 89 Harv. L. Rev. 1318 (1976).
4. N.M. R. Civ. P., 23, 24 (1978).
RULE 23. CLASS ACTIONS.
(a) Prerequisites to a Class Action. One or more members of a class may sue
or be sued as representative parties on behalf of all only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and
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(4) the representative parties will fairly and adequately protect the
interests of the class.
(b) Class Actions Maintainable. An action may be maintained as a class
action if the prerequisites of Paragraph (a) are satisfied, and in addition:
(1) the prosecution of separate actions by or against individual members of the class would create a risk of:
(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of
conduct for the party opposing the class; or
(B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the
other members not parties to the adjudications or substantially impair
or impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a
whole.
(c) Determination by Order Whether Class Action to be Maintained;
Notice; Judgment; Actions Conducted Partially As Class Actions.
(1) As soon as practicable after the commencement of an action
brought as a class action, the court shall conduct a hearing on the question
whether the action is to be maintained as a class action. At such hearing the
burden of persuasion shall be on the party seeking to have the action so
maintained and at the conclusion of such hearing the court shall determine
by order whether the action is to be maintained as a class action. An order
under this subparagraph may be conditional, and may be altered or
amended before the decision on the merits.
(2) If the court determines that an action shall be maintained as a class
action, the court may, in its discretion, provide by order for notice to
members of the class in such form and manner as it deems advisable.
(3) The judgment in an action maintained as a class action under Subparagraphs (1) or (2) of Paragraph (b) whether or not favorable to the class,
shall include and describe those whom the court finds to be members of the
class.
(4) When appropriate:
(A) an action may be brought or maintained as a class action with
respect to particular issues; or
(B) a class may be divided into subclasses and each subclass treated
as a class, and the provisions of this rule shall then be construed and
applied accordingly.
(d) Orders in Conduct of Actions. In the conduct of actions to which this
rule applies, the court may make appropriate orders:
(1) determining the course of proceedings or prescribing measures to
prevent undue repetition or complication in the presentation of evidence or
argument;
(2) requiring, for the protection of the members of the class or otherwise for the fair conduct of the action, that notice be given in such manner
as the court may direct to some or all of the members of any step in the
action, or of the proposed extent of the judgment, or of the opportunity of
members to signify whether they consider the representation fair and adequate, to intervene and present claims or defenses, or otherwise to come
into the action;
(3) imposing conditions on the representative parties or on intervenors;
(4) requiring that the pleadings be amended to eliminate therefrom
allegations as to representation of absent persons, and that the action proceed accordingly;
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(5) dealing with similar procedural matters.
The orders may be combined with an order under Rule 16, and may be
altered or amended as may be desirable from time to time.
(e) Dismissal or Compromise. A class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner
as the court directs.
(f) Assessment of Costs and Damages. In any proceeding under this Rule
23 no damages may be awarded to and no costs or damages may be assessed
against any member of a class who is not a named party in the litigation. This
Paragraph (f) shall not apply to actions pursuant to Rule 23.1.
(Effective as Amended November 1, 1978)
RULE 23.1 DERIVATIVE ACTIONS BY SHAREHOLDERS
In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the
corporation or association having failed to enforce a right which may properly
be asserted by it, the complaint shall be verified and shall allege that the
plaintiff was a shareholder or member at the time of the transaction of which
he complains or that his share or membership thereafter devolved on him by
operation of law. The complaint shall also allege with particularity the efforts,
if any, made by the plaintiff to obtain the action he desires from the directors
or comparable authority and, if necessary, from the shareholders or members,
and the reasons for his failure to obtain the action or for not making the
effort. The derivative action may not be maintained if it appears that the
plaintiff does not fairly and adequately represent the interests of the shareholders or members similarly situated in enforcing the right of the corporation
or association. The action shall not be dismissed or compromised without the
approval of the court, and notice of the proposed dismissal or compromise
shall be given to shareholders or members in such manner as the court directs.
(Effective as Added November 1, 1978)
RULE 24. INTERVENTION
(a) Intervention of Right. Upon timely application anyone shall be permitted to intervene in an action:
(1) when a statute confers an unconditional right to intervene; or
(2) when the applicant claims an interest relating to the property or
transaction which is the subject of the action and he is so situated that the
disposition of the action may as a practical matter impair or impede his
ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties.
(b) Permissive Intervention. Upon timely application anyone may be permitted to intervene in an action:
(1) when a statute confers a conditional right to intervene; or
(2) when an applicant's claim or defense and the main action have a
question of law or fact in common. When a party to an action relies for
ground of claim or defense upon any statute or executive order administered by a federal or state governmental officer or agency or upon any
regulation, order, requirement or agreement issued or made pursuant to the
statute or executive order, the officer or agency upon timely application
may be permitted to intervene in the action.
In exercising its discretion pursuant to Paragraph (b) the court shall consider whether the intervention will unduly delay or prejudice the adjudication
of the rights of the original parties.
(c) Procedure. A person desiring to intervene pursuant to Paragraphs (a) or
(b) shall serve a motion to intervene upon the parties as provided in Rule 5.
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The motion shall state the grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for which intervention is sought.
(d) Simplified Intervention by Members of a Class. When a party shall
allege that the character of the right sought to be enforced by or against such
party is one in which numerous persons not parties to the litigation have a real
and justiciable interest and there is a common question of law or fact affecting
their several rights, such persons may be afforded an opportunity to intervene
in accordance with the following:
(1) the party seeking to afford such opportunity shall, coincident with
filing his or her initial pleading in the litigation, file a separate motion
setting out, in substance:
(i) the specific character of the right and the common question or
questions of law or fact involved;
(ii) a description of the class of persons having a real and justiciable
interest in the right;
(iii) a statement of the specific grounds for bringing such additional parties into the litigation;
(2) such motion shall be served upon all other parties to the action,
each of whom shall have thirty days from the date of service within which
to serve and file a response thereto. The time within which any other
responsive pleading is required shall not commence to run until:
(i) entry of an order determining that simplified intervention under
this rule is not to be allowed; or
(ii) expiration of the time during which simplified intervention
under this rule is to be permitted, whichever shall first occur;
(3) after the time for responding has expired the court shall conduct a
hearing on the question whether simplified intervention is to be permitted;
(4) upon such hearing the court shall enter an order determining whether simplified intervention shall be allowed. Such order may allow simplified intervention by members of a class if the party seeking the same has
established by a preponderance of the evidence, that:
(i) the class is so numerous that formal joinder of all the individuals comprising such class is impracticable;
(ii) there are questions of law or fact common to the members of
the class which predominate -over any questions affecting only individual members of the class;
(iii) the claims or defenses of the party or parties seeking simplified
intervention are typical of the claims or defenses of members of the
class;
(iv) the party or parties seeking simplified intervention will fairly
and adequately protect the interests of parties who intervene without
independent counsel;
(v) the prosecution of separate actions by or against individual
members of the class could create a risk of:
(A) inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible
standards of conduct for the party opposing members of the class;
or
(B) adjudications with respect to individual members of the
class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests;
and
(vi) an action in which any member of the class may participate by

Summer 1979]

CLASS ACTION RULES UPON CONSUMERS

signifying a desire to do so is superior to other available methods for the
fair and efficient adjudication of the controversy;
(5) if the court determines that simplified intervention by members of
the class should be allowed, then, within thirty days thereafter, or such
longer or shorter period as the court shall direct, each party to the litigation
shall file with the clerk of the district court a list containing the name and
mailing address of each member of the class such party desires to receive
notice by mail of his or her right to intervene under this rule. Thereupon a
notice, approved by the court, shall be furnished to the clerk of the court,
which notice shall contain:
(i) the caption of the case, showing the name of the first party on
each side with appropriate indication of other parties, the court in
which the cause is pending and the docket number;
(ii) notice that the suit is pending and the general nature and object of the action;
(iii) advice that, by signing the notice and filing it with the clerk
within a specified time after mailing, the person to whom it is addressed
may intervene in the action and thereby become a party in the litigation;
(iv) advice that the addressee may consult independent counsel if
desired;
(6) upon receipt of such notice the clerk shall determine the cost of
reproduction and mailing the same to the persons whose names and mailing
addresses have been included in the list or lists theretofore filed. Each party
who has filed a list shall be billed by the clerk for the cost of duplicating
and mailing the notice to the persons included in the party's list, and shall
pay the billed charge within ten days after it is mailed by the clerk. If
payment is not made within the required time, the list filed by the delinquent party shall be stricken and disregarded. Upon expiration of the tenday period after billing, the clerk shall duplicate the necessary number of
notices and mail them to the persons designated on the list or lists filed by
the parties who have paid. Any party may, at such party's expense, publish
or otherwise distribute a notice, in form and manner approved by the court,
advising of opportunity to intervene;
(7) any person to whom such a notice is mailed may, by signing the
notice and filing it with the clerk within the specified time, intervene in the
litigation. Further, any other person having a real and justiciable interest in
the litigation may, within such time, intervene by filing with the clerk a
signed statement containing the name and address of such person and asserting a desire to intervene. Thereafter, any person so intervening shall be a
party thereto for all purposes. Service of pleadings or notices on such party
need only be made on counsel representing the initial party or parties whose
claims or defenses are typical of those of the intervening party. Dismissal or
compromise of the action may be effected only after notice to each intervening person given in accordance with the direction of the court;
(8) before hearing on the issue whether simplified intervention shall be
allowed, any party may utilize normal discovery procedures directed to
such issue. If the court allows simplified intervention, any party may utilize
normal discovery methods to assist in ascertaining the identity of members
of the class. Discovery directed to the merits of the case shall be postponed
until expiration of the time during which parties may intervene pursuant to
the simplified intervention procedure;
(9) entry of an order permitting simplified intervention shall not prevent intervention pursuant to Paragraphs (a), (b) and (c) of Rule 24.
(Effective as Amended November 1, 1978)
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to determine whether these rules will fairly obtain for consumers the
full benefits of class action treatment in appropriate cases.
RECENT HISTORY OF CLASS ACTION RULES

Any consideration of the revised New Mexico class action rules
must begin with at least a cursory analysis of the historical development of the rules, and the corresponding development of the federal
class action rule. When the New Mexico Supreme Court adopted
most of the Federal Rules of Civil Procedure, it accepted the old
Rule 23.1 This rule, as interpreted,6 classified class actions into three
categories: true, hybrid, and spurious. This classification purportedly
described in descending order the degree of consanguinity of the
interests of class members. A class was true when its members shared
a joint, common or secondary right, such as that of the members of
an unincorporated association. A class was hybrid when its members
had several rights in specific property, which property was the subject of the lawsuit, such as a single corporate fund. When the mem5. N.M. R. Civ. P. 23 (1969).
RULE 23. CLASS ACTIONS.
persons constituting a class are so numerous as to
If
(a) Representation.
make it impracticable to bring them all before the court, such of them, one or
more, as will fairly insure the adequate representation of all may, on behalf of
all, sue or be sued, when the character of the right sought to be enforced for
or against the class is
(1) joint, or common, or secondary in the sense that the owner of a
primary right refuses to enforce the right and a member of the class thereby
becomes entitled to enforce it;
(2) several, and the object of the action is the adjudication of claims
which do or may affect specific property involved in the action; or
(3) several, and there is a common question of law or fact affecting the
several rights and a common relief is sought.
(b) Secondary Action By Shareholders. In an action brought to enforce a
secondary right on the part of one or more shareholders in an association,
incorporated or unincorporated, because the association refuses to enforce
rights which may properly be asserted by it, the complaint shall be verified by
oath and shall aver that the plaintiff was a shareholder at the time of the
transaction of which he complains or that his share thereafter devolved on him
by operation of law. The complaint shall also set forth with particularity the
efforts of the plaintiff to secure from the managing directors or trustees and, if
necessary, from the shareholders such action as he desires, and the reasons for
his failure to obtain such action or the reasons for not making such effort.
(c) Dismissal Or Compromise. A class action shall not be dismissed or compromised without the approval of the court. If the right sought to be enforced
is one defined in paragraph (1) of subdivision (a) of this rule notice of the
proposed dismissal or compromise shall be given to all members of the class in
such manner as the court directs. If the right is one defined in paragraph (2) or
(3) of subdivision (a) notice shall be given only if the court requires it.
6. See 3B Moore's Federal Practice 23.01[81 (1978).
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bers of a class each had their own several rights to assert in no
specific property, but confronted a common question of law or fact
by the litigation and sought common relief, the class was designated
spurious.
The classification of a class determined the effect of a decision in a
class action lawsuit. Spurious class members were bound by the results of a class action lawsuit only if they elected to join in the
lawsuit after receiving notice of it. True and hybrid class members
could be bound by the outcome whether or not they joined in be-

cause of the closer relatedness of their interests to those of the
representatives.' The distinctions between the three types of classes
became increasingly difficult and frustrating to apply. Many classes
fit equally well under more than one category, and differentiating
class treatment on the strength of these distinctions served no discernible purpose anyway.'
Another problem arose when the courts began allowing parties to
identify themselves as spurious class members even after judgment.9
Not surprisingly, post-judgment intervention rarely occurred when
the judgment was unfavorable to the potential intervenors. This oneway intervention apparently came to be viewed as analogous to betting on a horse after the race had ended, and drew criticism. 1 0
The federal rules draftsmen responded to this criticism with a
revised rule, adopted in 1966. The revised Rule 2311 not only soft7. Id.
8. Id.
9. Union
denied, 371
10. E.g.,
11. Fed.

Carbide and Carbon Corp. v. Nisley, 300 F.2d 561 (10th Cir. 1961), cert.
U.S. 801 (1962).
Valley Utilities Inc. v. O'Hare, 89 N.M. 262, 550 P.2d 274 (1976).
R. Civ. P. 23.
Rule 23. Class Actions.
(a) PREREQUISITES TO CLASS ACTION. One or more members of a
class may sue or be sued as representative parties on behalf of all only if (1)
the class is so numerous that joinder of all members is impracticable, (2) there
are questions of law or fact common to the class, (3) the claims or defenses of
the representative parties are typical of the claims or defenses of the class, and
(4) the representative parties will fairly and adequately protect the interests of
the class.
(b) CLASS ACTIONS MAINTAINABLE. An action may be maintained as
a class action if the prerequisites of subdivision (a) are satisfied, and in addition:
(1) the presentation of separate actions by or against individual members of the class would create a risk of
(A) inconsistent or varying adjudications with respect to individual
members of the class which would establish incompatible standards of
conduct for the party opposing the class, or
(B) adjudications with respect to individual members of the class
which would as a practical matter be dispositive of the interests of the
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other members not parties to the adjudications or substantially impair or
impede their ability to protect their interests; or
(2) the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as whole;
or
(3) the court finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available
methods for the fair and efficient adjudication of the controversy. The
matters pertinent to the findings include: (A) the interest of members of
the class in individually controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation concerning the controversy already commenced by or against members of the class; (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum; (D) the difficulties likely to be encountered in the management of a class action.
(c) DETERMINATION BY ORDER WHETHER CLASS ACTION TO BE
MAINTAINED; NOTICE; JUDGMENT; ACTIONS CONDUCTED PARTIALLY AS CLASS ACTIONS.
(1) As soon as practicable after the commencement of an action
brought as a class action, the court shall determine by order whether it is to
be so maintained. An order under this subdivision may be conditional, and
may be altered or amended before the decision on the merits.
(2) In any class action maintained under subdivision (b)(3), the court
shall direct to the members of the class the best notice practicable under the
circumstances, including individual notice to all members who can be identified through reasonable effort. The notice shall advise each member that
(A) the court will exclude him from the class if he so requests by a specified
date; (B) the judgment, whether favorable or not, will include all members
who do not request exclusion; and (C) any member who does not request
exclusion may, if he desires, enter an appearance through his counsel.
(3) The judgment in an action maintained as a class action under subdivision (b)(1) or (b)(2), whether or not favorable to the class, shall include
and describe those whom the court finds to be members of the class. The
judgment in an action maintained as a class action under subdivision (b)(3),
whether or not favorable to the class, shall include and specify or describe
those to whom the notice provided in subdivision (c)(2) was directed, and
who have not requested exclusion, and whom the court finds to be members of the class.
(4) When appropriate (A) an action may be brought or maintained as a
class action with respect to particular issues, or (B) a class may be divided
into subclasses and each subclass treated as a class, and the provisions of this
rule shall then be construed and applied accordingly.
(d) ORDERS IN CONDUCT OF ACTIONS. In the conduct of actions to
which this rule applies, the court may make appropriate orders: (1) determining
the course of proceedings or prescribing measures to prevent undue repetition
or complication in the presentation of evidence or argument; (2) requiring, for
the protection of the members of the class or otherwise for the fair conduct of
the action, that notice be given in such manner as the court may direct to
some or all of the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunity of members to signify whether
they consider the representation fair and adequate, to intervene and present
claims or defenses, or otherwise to come into the action; (3) imposing conditions on the representative parties or on intervenors; (4) requiring that the
pleadings be amended to eliminate therefrom allegations as to representation
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ened the differing treatment of different classes, but it also clarified
the categories themselves. Where separate actions by all parties were
likely to create a risk of inconsistent rulings that would confuse the
party opposing the class,' 2 or of effectively foreclosing the interests
of class members not parties to the action, 1 3 class treatment was in
effect declared desirable. Also, where the relief sought was declaratory or injunctive, and justified by the opposing party's consistent
conduct toward all class members, class treatment was allowed under
section (b)(2) of the revised rule.' ' Finally, the "common question"
class, now incorporated in Rule 23(b)(3), was created so long as
certain criteria, which established that in the trial court's discretion
class treatment would be superior to other methods of adjudication
of the dispute, were satisfied.' s
All these categories of class actions required the demonstration of
four factors incorporated in Rule 23(a): (1) numerosity of class
members such that joinder would be impracticable;' 6 (2) commonality to the class of at least some questions of law or fact;' 1 (3)
typicality of the claims of the representative parties;' 8 and (4) adequacy of representation of the class by its representatives.' 9
The revised federal Rule 23 eliminated deferred "one-way" intervention, while it protected the effectiveness of class actions as a
remedy. The method chosen for achieving these purposes was the
required determination by the court, early 'in the lawsuit, of the
composition of any common question (b)(3) class, with notice sent
to each identifiable class member.2
The notice advises the class
member of his opportunity to withdraw from the suit, or else to be
bound by the outcome, whether favorable or not. 2 ' This procedure
is referred to as the "opt-out" procedure. The "opt-out" procedure

12.
13.
14.
15.
16.
17.
18.
19.
20.
21.

of absent persons, and that the action proceed accordingly; (5) dealing with
similar procedural matters. The orders may be combined with an order under
Rule 16, and may be altered or amended as may be desirable from time to
time.
(e) DISMISSAL OR COMPROMISE. A class action shall not be dismissed
or compromised without the approval of the court, and notice of the proposed
dismissal or compromise shall be given to all members of the class in such
manner as the court directs.
Fed. R. Civ. P. 23(b)(1)(A).
Fed. R. Civ. P. 23(b)(1)(B).
Fed. R. Civ. P. 23(b)(2).
Fed. R. Civ. P. 23(b)(3).
Fed. R. Civ. P. 23(a)(1).
Fed. R. Civ. P. 23(a)(2).
Fed. R. Civ. P. 23(a)(3).
Fed. R. Civ. P. 23(a)(4).
Fed. R. Civ. P. 23(c)(1) and (2).
Fed. R. Civ. P. 23(c)(2).
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requires no affirmative action to allow absentee class members to
partake in the benefits of the named plaintiff's lawsuit. Unless one
opts out early in the lawsuit, however, he will be bound by an
adverse decision as well as by a favorable one. Classes found to exist
under Rule 23(b)(1) or (2) do not require that class members be
given the opportunity to opt out, although the court still retains
discretion to order appropriate notice, or to otherwise control management of the action. 2
New Mexico retained until 1978 the original federal Rule 23
rather than adopting the revised rule. The two most significant reported appellate decisions under that rule are Ridley v. FirstNational
24
Bank in Albuquerque,2 3 and Valley Utilities, Inc. v. O'Hare.
THE CASE LAW IN NEW MEXICO UNDER THE OLD RULE
Ridley was a class suit filed against a bank and car dealer for their
alleged violation of the Uniform Commercial Code in the resale of
repossessed automobiles. All of the purported class members were
claimed to have suffered similar damage from the bank's practices.
The bank's practices included reselling to the dealer for the balance
owed on the contract regardless of the market value of the collateral.
This type of reselling was in violation of the Code's requirements
that such resale be commercially reasonable 2 s and that the surplus
be turned over to the debtor.2 6 The majority of the court of appeals
found commonality destroyed among the class members because of
the differing amounts of the damages suffered by each class member
and the differing potential counterclaims. 2
The decision was subsequently overshadowed, however, by Valley
Utilities. Several individuals brought suit on behalf of themselves and
a class of 475 persons who resided in a single subdivision and all
received the same substandard water service. A jury verdict awarded
$1,000 in damages to each class member. The New Mexico Supreme
Court reversed, 2 8 basing its decision entirely on its finding of the
22. Fed. R. Civ. P. 23(c)(3) and 23(d)(2).
23. 87 N.M. 184, 531 P.2d 607 (Ct. App. 1974), cert. denied, 87 N.M. 179, 531 P.2d
602 (1975).
24. 89 N.M. 262, 550 P.2d 274 (1976).
25. N.M. Stat. Ann. § 55-9-504(1) (1978).
26. N.M. Stat. Ann. §55-9-504(2) (1978).
27. This decision was criticized by the late Professor Walden in his survey, Civil Procedure in New Mexico in 1975, 6 N.M. L. Rev. 367, 374-80 (1976).
28. This decision followed a ruling largely favorable to the plaintiff, in which the class
was recognized by the court of appeals. O'Hare v. Valley Utilities, Inc.. 89 N.M. 105, 547
P.2d 1147 (Ct. App.), rev'd, Valley Utilities, Inc. v. O'Hare, 89 N.M. 262, 550 P.2d 274

(1976).
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unfairness of post-judgment intervention by non-party class members. The court declared that Rule 23 would be reexamined.
Shortly thereafter, the court abandoned all but the stockholder
derivative part2 9 of the class action rule in New Mexico.' 0 The court
then appointed a committee to reconsider the whole procedure.
After two years' deliberation, the court adopted its revised Rules 23
and 24, effective as amended November 1, 1978. The revised rules go
far beyond answering the concerns expressed in Valley Utilities. Ironically, they render class action treatment of consumer cases most
difficult to obtain in the most suitable cases. Moreover, the new rules
impose unnecessary obstacles to complete attainment of the legislative objectives of several consumer protection statutes.
THE OPERATION OF REVISED NEW MEXICO RULES 23 AND 24
The two new rules create a distinction between classes beyond
those in the revised federal Rule 23, based primarily on the objective
of the suit. Actions seeking no damages for non-party class members
are controlled by Rule 23. Attempts to recover damages for a class
must be brought under Rule 24 "simplified intervention" procedures. In essence, only those who affirmatively "opt in" to the lawsuit are entitled to recover damages, regardless of the basis for the
class.
New Mexico Rule 23 imitates the first two paragraphs of the 1966
federal rule, except that it removes the (b)(3) category of common
question classes.'
The rule goes on to bind all class members to the
judgment, favorable or not,3 2 and provides the trial court the same
discretion as to notice to the class members and management of the
action as does the federal rule. This seeming similarity is limited,
however, by the last paragraph of New Mexico Rule 23 which confines such class treatment to suits where damages are not sought by
or against non-party class members. 3
An expanded Rule 24, governing intervention, provides the sole
authority for class damage suits in New Mexico. Essentially unchanged through paragraph (c) from the prior rule, the rule establishes in paragraph (d) a process of simplified intervention by which
class members may seek benefits of a lawsuit. The process is initiated
when the party seeking class treatment files a separate motion with
29. N.M. R. Civ. P. 23(b).
30. 15 N.M. St. B. Bull. 1362 (July 22, 1976).
31. Compare, Fed. R. Civ. P. 23(a) and (b)(1)-(2) with corresponding provisions of N.M.
R. Civ. P.
32. N.M. R. Civ. P. 23(c)(3).
33. N.M. R. Civ. P. 23(f).
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his or her initial pleading in the lawsuit, defining in this motion why
class treatment is appropriate and describing who is generally included in the class.3 4 The opposing party may respond to this
motion within thirty days,3" after which the court must conduct3 a
hearing on whether to permit simplified intervention procedures. 6
The criteria to be applied by the court in determining whether to
allow simplified intervention are set forth in the rule and incorporate
the familiar requirements of federal Rule 23 (a). 3 I The criteria include numerosity of the class members that renders joinder impracticable, common and predominating questions of law or fact, claims
of the representatives that are typical of those of the class, and
adequate representation by the representative parties of the interests
of the class. 3 8 Subparagraph 4 also requires that the court determine
that Rule 24 simplified intervention treatment is superior to other
available methods for the fair and efficient adjudication of the controversy. 3 9
Curiously, subparagraph 4 goes on to impose yet another prerequisite to simplified intervention of class members. The party seeking
class certification must establish that separate actions by or against
individual class members could create a risk of either inconsistent
adjudications establishing incompatible standards of conduct for the
opposing party; or that they would effectively dispose of the interests of non-litigating class members, or injure their ability to protect
those interests. 4 0 These alternatives appear in the federal and the
New Mexico Rule 23 as subparagraphs (b)(1)(A) and (b)(l)(B) respectively. In the federal scheme, however, either of these alternatives is
sufficient to achieve class certification, without judicial determination of the superiority of class treatment to other forms of actions,
mandatory notice to all class members, 4 1 or the opportunity for class
members to opt out. 42 In New Mexico, a party seeking simplified
intervention procedures must satisfy either of these provisions to
maintain a class damage action under Rule 24. The implications of
this structure will be considered below.
34. N.M. R. Civ. P. 24(d)(1).
35. N.M. R. Civ. P. 24(d)(2).
36. N.M. R. Civ. P. 24(d)(3).
37. N.M. R. Civ. P. 24(d)(4).
38. N.M. R. Civ. P. 24(d)(4)(i)-(iv).
39. N.M. R. Civ. P. 24(d)(4)(vi). Although the superiority requirement is adopted from
federal rule 23(b)(3), the factors listed in the federal rules for determination of whether
this criterion is met are omitted from New Mexico Rule 24. Presumably, these factors are
implied.
40. N.M. R. Civ. P. 24(d)(4)(v).
41. See 3B Moore's Federal Practice 23.55 (1978).
42. The four requirements of Rule 23(a), Fed. R. Civ. P., however, must be satisfied for
any class.
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Should the court find the requirements for simplified intervention
to be satisfied, the parties are given thirty days within which to file
their lists of names and addresses of class members whom they desire
to be notified of their right to intervene. A court approved notice is
written to advise the class members of the caption, the general nature
and object of the pending action, the opportunity of each class member to intervene and become a party by simply signing and returning
the notice within a time limit set by the court, and the right of each
class member to consult independent counsel if desired.4 The clerk
then determines the cost for copying and mailing of each list, bills
the party who submitted the list, and, if payment is made within ten
days of the billing, mails the notices. 4 4 All who returned the signed
notices, and any other persons with justiciable interests in the litigation who otherwise indicate their desire to intervene by written
request, become parties to the action "for all purposes.'"4"
Several other features of the Rule 24 simplified intervention procedure are of interest. Discovery, except for that intended to ascertain the identity of class members, is stayed until the listed class
members have had their chance to intervene. 4 6 Indeed, until that time
or until denial of the motion for simplified intervention proceedings,
no responsive pleading is ever required from the defendant or
counter-defendant, 4 7 except for a response to the motion itself.4
Service upon all class members without counsel may be effected by
service on the representative party's attorney. 4 9
One would expect that the class action scheme thus laid out in
Rules 23 and 24 would be intended to satisfy several objectives.
Obviously, the rules would incorporate the rejection of one-way intervention after judgment in successful damage actions, as was rejected
in Valley Utilities.I 0 The rule should, however, also ensure that
proper classes would be enabled to recover judgments through named
representatives in appropriate cases, without overcoming unnecessary
procedural or practical obstacles. In addition, any class action rule
should provide clear and consistent guidelines for class litigation. The
remainder of this comment shall analyze the failure of these rules to
meet these latter objectives.
43.
44.
45.
46.
47.
48.
49.
50.

N.M. R. Civ. P. 24(d)(5).
N.M. R. Civ. P. 24(d)(6).
N.M. R. Civ. P. 24(d)(7).
N.M. R. Civ. P. 24(d)(8).
N.M. R. Civ. P. 24(d)(2).
This is actually not a "pleading" at all; see N.M. R. Civ. P. 7(a) and (b).
N.M. R. Civ. P. 24(d)(7).
89 N.M. 262, 550 P.2d 274 (1976).
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CRITICAL ANALYSIS OF THE NEW RULES
The treatment of deferred intervention under the new rules is
overbroad and inconsistent.
The rules clearly preclude deferred, and especially post-judgment,
intervention in damage actions by class members. All damage actions
must be brought under the Rule 24 simplified intervention procedures, and this requires intervention by any class member within the
time limit prescribed in the notice.' 1 Until intervention has been
concluded in this manner, the entire proceeding is effectively
stayed. 5 2 The same result could have been achieved, however, simply
by adopting the procedure of federal Rule 23, since class certification and identification should occur early in such an action in any
event.' I Indeed, the same result was effectuated even under the old
New Mexico Rule 23 through the supreme court's interpretation of it
in Valley Utilities.
Interestingly, while the revised New Mexico Rule 24 establishes
strict time limits, and effectively stays the proceedings until all class
members come in under its simplified intervention procedures, it
leaves open in Rule 24(d)(9) the opportunity for any person to
intervene under Rules 24 (a), (b), and (c), which provide for intervention as of right' 4 and permissive intervention.5 I No time limit is
imposed by the rule on such intervention other than whatever the
court deems timely according to equitable principles, and interven5
tion may even be allowed after judgment in certain circumstances. 6
Moreover, the lawsuit may proceed while the determination of whether to allow the intervention is pending. Since any kind of intervention in a class action will make one a party for all purposes, however,
the only real difference between simplified and non-simplified intervention seems to lie in the form and sophistication of the pleadings.
This difference in form hardly seems to provide justification for the
variation in treatment between the two forms of intervention: allowing the lawsuit to continue regardless of a pending motion for intervention of one type but not the other, and in limited circumstances
permitting intervention after judgment under one type but not the
other.
51. N.M. R. Civ. P. 24(d)(5) and (7).

52.
53.
54.
55.
56.

N.M. R. Civ. P. 24(d)(2) and (8).
Fed. R. Civ. P. 23(c)(1).
N.M. R. Civ. P. 24(a).
N.M. R. Civ. P. 24(b).
Richins v. Mayfield, 85 N.M. 578, 514 P.2d 854 (1973).
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The new rules misapply the concepts of federal Rule 23(b)(1)(A)
and (B) and thereby create contradictorystandardsfor
class certification.
Only Rule 24 parties will be able to recover damages in class
actions since Rule 23 is unavailable in such cases under Rule 23(f).
This raises the question of why revised Rule 23 even retains the
federal (b)(1)(A) and (B) class designations. Any suit where separate
adjudications would create a risk of establishing incompatible standards of conduct, s" or where they would effectively dispose of the
interests of other class members who are not parties,' 1 would probably qualify for class treatment under (b)(2) if damages are not sought.
Rule 23(b)(2) allows class declaratory or injunctive relief when a
party opposing the class has acted or refused to act on grounds
generally applicable to the class as a whole. Removing the damage
claims from (b)(1)(A) and (B) seems to leave little residue not
encompassed by (b)(2).
Far more significant from the standpoint of consumer class actions, however, is the appearance of the (b)(1 )(A) and (B) standards
as alternative prerequisites to maintenance of any "simplified intervention" class suit.5 9 A party seeking class certification in state court
must show not only numerosity, typicality, commonality, adequate
representation, and superiority of the class action mechanism, but he
must also show either a risk of varying adjudications or effective
disposition of the claims of absentees. 6" This additional requirement
appears inconsistent with other requirements of common question
classes and may in fact preclude those consumer cases where class
treatment is most obviously justified and beneficial. This inconsistency may be illustrated for clarity.
Assume a large number of customers of a single business have all
been given improper information under a federal disclosure statute
such as the Truth-in-Lending Act. 6 1 The Act contemplates class
actions by consumers and imposes a limit on class damage recoveries
to avoid horrendous consequences to the creditor.6 2 If the disclosure
violation is patent, uniform throughout all the contracts, and in57. N.M. R. Civ. P. 23(b)(1)(A).
58. N.M. R. Civ. P. 23(b)(1)(B). However, one use for Rule 23(b)(1)(B) which would not
be available under 23(b)(2) could be determination of liability issues in a mass tort case. See
3B Moore's Federal Practice 23.35[21, fn. 36 (1978).
59. N.M. R. Civ. P. 24(d)(4)(v).
60. Id.
61. 15 U.S.C. § 1601 to 1666 (1976).
62. 15 U.S.C. § 1640(a)(2)(B) (1976).
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defensible, one would expect class action treatment to be available.
The hypothesis that all the numerous consumers have received identically defective disclosures (as, for example, by the systematic omission of key contract terms) means that common questions are predominant and that the representative party's claim is typical. Yet,
the very uniformity among the violations and the assumed lack of
defense means that there is virtually no risk of inconsistent adjudications establishing incompatible standards of conduct for the creditor.
The virtual certainty of success for the named plaintiff also prevents
the conclusion that the interests of other class members will be
jeopardized if their suits proceed separately. In effect, the creditor is
saved from class damage liability by the very gravity, frequency and
inexcusable nature of his own violation. Yet such factors are intended to be considered against the creditor in determining an appropriate award of damages to each class member. 6 3 Hence, class recovery under New Mexico's Rule 24 could be precluded by the creditor
showing the predominating commonality of the class members'
claims-the same factor that the consumer must demonstrate to
obtain class treatment!
Moreover, if Ridley is still a valid interpretation of whether the
issues are common or not under the new rules then cases involving
much less than an identity of issues will not satisfy the common
question requirement. In Ridley the court effectively held that even
slight factual variations among the claims of class members foreclose
a finding of commonality. 6 4 Thus trapped between the two prongs
of Rule 24(d)(4)(ii) and 24(d)(4)(v), many movants for legitimate
class certification are likely to have their motions denied.
The requirement that all class members who join a class become
parties "forall purposes" creates inconsistenciesand a danger of
undisclosed liability.
An additional logical inconsistency lies in the requirement under
Rule 24(d)(4)(i) that for a class damage suit to proceed, the court
must be persuaded that "the class is so numerous that formal joinder
of all the individuals comprising such class is impracticable." This
requirement suffers the same defect as the old spurious class procedure. If the class members are found to be too numerous to be
joined in the action, what is the sense of requiring that they all join
it? If the objective of a class action rule is at least in part to provide a
manageable vehicle for litigation affecting many people, it is hard to
63. 15 U.S.C. § 1640(a) (1976).
64. See, Walden, supra, note 27.
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understand why all such people must become parties to the action
"for all purposes" under Rule 24(d)(7). That the court is supposed
to consider whether "formal," as opposed to "informal" intervention
would be impracticable is of little assistance, since one is no more or
less of a party whether one enters under Rule 24(a), (b), or (d). It
seems highly anamolous to ask a district court to find a class action
to be a "superior" method for "efficient adjudication" of the controversy when the judge must first decide that he or she will be inviting
an impracticably large number of individuals into the lawsuit.
A further problem with revised Rule 24 may arise for potential
consumer classes under New Mexico's Unfair Practices Act.6 ' This
Act is intended to protect consumers and honest businesses against
deceptive, unfair, and unconscionable trade practices. The Act specifically recognizes the utility of consumer class actions, by providing
for the recovery by each class member of his actual damages in such
a private action.6 6 One may infer from this section and from the Act
as a whole that the legislature intended to allow all the consumers
victimized by unlawful business conduct to recover their losses, while
relieving the business of all its ill-gotten gains in a single lawsuit. It is
easy to imagine the appropriateness and justness of applying this
section against a business that uniformly sold or used inferior products, consistently failed to deliver goods it never 7ordered but adver6
tised and sold, or grossly overpriced its products.
Such a suit would seem ideal for class treatment, particularly
where the claims of individual consumers might be too small to
justify the expense of individual litigation, but where the cumulative
unjust enrichment to the business has been high. Yet, the mechanism
of Rule 24 presents a new problem here, in addition to those identified above.
The Unfair Practices Act provides for recovery of attorneys' fees
by the consumer when the unlawful act or practice was knowing and
willful. 6 8 It also provides, however, for recovery of attorneys' fees
and costs by the creditor when a consumer brings an action he knows
to be groundless. 6 9 Suppose that a consumer decides to file a lawsuit
under the Unfair Practices Act alleging a deceptive representation on
a sales contract. He brings the contract to his attorney, showing him
a colorably deceptive statement, but omits to mention a clearly writ65. N.M. Stat. Ann. §57-12-1 to 16 (1978).
66. N.M. Stat. Ann. §57-12-10(E) (1978).
67. See, e.g., Vasquez v. Superior Court of San Joaquin County, 4 Cal. 3d 800, 94 Cal.
Rptr. 796, 484 P.2d 964 (1971); Kugler v. Romain, 58 N.J. 522, 279 A.2d 640 (1971).
68. N.M. Stat. Ann. §57-12-10(C)(2) (1978).
69. N.M. Stat. Ann. §57-12-10(C)(1) (1978).
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ten and conspicuous notice that he received attached to the contract,
fully explaining the alleged deceptive statement in the contract and
instructing consumers to disregard that statement as a misprint. The
attorney calls the business, whose employee becomes flustered and
gives no adequate response to the allegation, so a class action lawsuit
is filed.
The court declares a class action appropriate on the strength of
the complaint, perhaps overcoming the requirement of Rule
24(d)(4)(v)(A) or (B) by finding that individual adjudications might
result in inconsistent findings as to whether the statement is deceptive. Notice goes out to all customers who had received the contract, 70 and the notices come back signed from a few intervenors.
They become parties for all purposes under Rule 24(d)(7).
Since no answer or responsive motion had been filed until this
time under Rule 24(d)(2)(ii), and since discovery on the merits was
unavailable under Rule 24(d)(8), plaintiff's attorney knew nothing of
the business' excellent defense. After the time for intervention has
expired, the answer is filed and the business produces the explanatory page. A deposition of the plaintiff quickly establishes that he
knew of the explanatory information and fully understood it, but
did not care. The business' attorneys move for summary judgment
with costs, and for attorneys' fees for having to defend a groundless
claim.
The intervenors, all of whom we assume also received the explanatory statement, have become parties for all purposes. The court may
conceivably rule that anyone who brought suit knowing of the explanatory statement brought a groundless action. Hence, the intervenors may share in plaintiff's liability for costs and attorneys' fees.
Yet the notice they received, fully complying with Rule 24(d)(5),
said nothing about that possibility. If they had received a notice in a
federal proceeding allowing them to participate by simply taking no
action, they probably would not have been exposed to liability at all,
since they could not be considered to have filed an action.
Presumably, the court could anticipate this eventuality and include in the notice a statement that the recipient may be subjected
to liability and should consult counsel before deciding whether to
intervene. 7 The recipient of the notice would not, however, have
70. To ascertain the names and addresses of the persons to receive notice, the plaintiff
will have to conduct discovery under Rule 24(d)(8). To accomplish this, an extension of
time for finding the list of names of class members will generally be necessary under Rule
24(d)(5), unless such discovery is requested and allowed prior to the ruling by the court on
the appropriateness of using a simplified intervention procedure.
71. According to Rule 24(d)(5)(iv) the court must only notify the class member of his
right to consult independent counsel if desired.

Summer 1979]

CLASS ACTION RULES UPON CONSUMERS

7
the benefit of the defendant's answer since that had been stayed. 2
Under these circumstances little serious investigation would be possible.
Of course, the class member could seek his own counsel to determine the risks of joining the litigation and to protect his interests
should he join. Indeed, no litigant could be certain of maximally
protecting himself from exposure to liability unless he retained his
own counsel in a Rule 24 intervention. But this leaves little value to
the device. To deprive the absentee class member of the ability to
benefit from the suit without incurring the costs of litigation is to
take away from the class member almost every advantage the class
action device was created to offer him. It essentially reduces the class
action to an ethical means by which the attorney for the party
representing the class may solicit additional clients or allies to join in
the lawsuit, through the notice sent by the court clerk to the class
members. The intervenor class member who does not retain counsel
may not even have the benefit of being served with the successful
him, since service
summary judgment motion awarding costs against
73
is only required on the representative attorney.
The main point of this discussion is that the mere possibility of
subjecting class members to adverse judgment for costs and attorneys' fees requires that their individual interests be protected by
counsel before they elect to intervene under Rule 24. Yet the necessity of obtaining counsel means that the simplified intervention
process is no more simple than any other intervention procedure,
to proceed in total ignorance
unless the court is to allow7 intervenors
4
of the risks of intervention.

The requirement that class members opt in to the case will defeat
the purposes of consumer class actions.
The final, and most serious problem with the Rule 24 procedure is
that it is not designed to encourage complete or near complete
resolution of consumer lawsuits in a single proceeding, economical to
72. N.M. R. Civ. P. 24(d)(2).
73. N.M. R. Civ. P. 24(d)(7).
74. In fairness to potential intervenors a warning that intervening in the lawsuit may
subject a class member to full discovery by any party may have to be included in the notice.
This would include discovery available only from parties under N.M. R. Civ. P. 33 and 34.
Since the intervenor under Rule 24(d) is a party for all purposes, this result, and the
attendant inconvenience, seems inescapable. Yet under federal Rule 23 discovery against
absentee class members is at least somewhat limited. Brennan v. Midwestern United Life
Insurance Company, 450 F.2d 999 (7th Cir. 1971). But cf. Gardner v. Award Marketing
Corp. 55 F.R.D. 460 (C.D. Utah 1972) (requiring strong showing of necessity to justify
discovery methods permissible only against parties).
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the courts, the class members and the business, so as to assess an
offending business for the true social costs of its violation or to clear
it from blame against all challengers. If a single lawsuit is filed by a
single consumer, neither a success nor failure for the consumer
will prevent an independent consumer from trying again. As long as
some succeed, others may be expected to attempt to successfully
maintain a lawsuit. The result is either a court system clogged with
similar claims against a battered business, or else numerous consumers whose legal rights have gone unvindicated, and legislative
enactments that have gone unenforced. Class actions can avoid either
extreme result by allowing litigation of all claims in a single suit.
The requirement of New Mexico Rule 24 that no person may
benefit from a class suit unless he affirmatively indicates through a
written submission his desire to intervene and become a full party 7
is counterproductive to that objective. If the court declares a class to
exist and the notice goes out, it is most unlikely that the majority of
consumers will fully comprehend the significance of the invitation.
Many may be unaware, at least at the time they receive the notice, of
the injury they have suffered, because skillful deception often leaves
the buyer unaware even after it has ended, or because an indefensible
violation of mandatory disclosure requirements may not have been
understood. As a result, some consumers are likely to disregard the
notice as inapplicable to them. Others may feel threatened by any
exposure to a lawsuit." Some may still be in debt to the business
and may fear, perhaps correctly, economic retaliation if they affirmatively opt-in. Other consumers may decide that they do not want
to become a full party to a lawsuit when they know little about the
suit or the attorney. They may decide either to join the suit with
their own counsel or not to respond. Either alternative may indeed
be the proper course for them under these procedures.
The result of these obstacles is that important consumer protection laws may go unenforced. The Truth-in-Lending Act provides for
federal court jurisdiction, 7 7 so any affirmative class action will have
to be filed there. This results in a loss to judicial economy because
the stringency of the rules will cause Truth-in-Lending class suits to
be filed in federal courts rather than through state court counterclaims.? 8
75. Id.
76. This is particularly likely when the notice contains a warning that the class member
may consult his own counsel or that he may be subject to liability for costs and attorneys'
fees if he joins in the action-both statements sounding vaguely like a Miranda warning.

77. 15 U.S.C. § 1640(e) (1976).
78. See, N.M. R. Civ. P. 13(a). Indeed, if a Truth-in-Lending claim were considered
compulsory, given state court concurrent jurisdiction over such claims (15 U.S.C. § 1640(e)
(1976)), then any class action might indeed have to proceed in state courts.
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Far more serious, however, will be the impact on claims under the
federal Magnuson-Moss Warranty Act. 7 9 That statute protects consumers against unlawful practices in the disclosure and fulfillment of
warranty terms. Class suits are contemplated by the Act,8 but are
only available in federal court when the aggregate amount in controversy from all claims in the suit is $50,000 and at least 100 plaintiffs
sue. 8 1 It is unlikely that most litigants will seek class certification in
federal court actions unless the business is very large and its unlawful
practice long-standing and widespread. As a result, the difficulty of
obtaining class certification, combined with the uncertainty of obtaining significant class participation will probably deter most class
suits in state court altogether.
The price of the restricted class action rules to consumers is the
loss of both a valuable civil deterrent and a procedure to compel
disgorgement of unlawful profits. It is no secret that enforcement by
regulatory agencies such as the Federal Reserve Board and the Federal Trade Commission is limited to large-scale, exceptionally egregious violators of federal consumer protection laws. The sting of
federal regulatory agency enforcement or federal criminal prosecution under consumer protection statutes has been virtually unknown
82
to New Mexico except in controlling multi-state sized operations.
Recognizing that the vast majority of violations of the Truth-inLending and the Magnuson-Moss Warranty Act disclosure and other
requirements could not be controlled by federal agency or criminal
enforcement, Congress enacted private court remedies into these
statutes, and included recovery of attorneys' fees by successful consumer plaintiffs to encourage such actions. 8 3 The intent was to
create a nationwide battery of private attorneys general with financial incentives to enforce these laws where the federal agencies could
not, and where criminal penalties might in any case prove too severe
to be effectively imposed. Class suits are an integral part of that
private enforcement scheme, which has been followed by New Mexico's legislature insofar as it has similarily enacted a system of private
79. 15 U.S.C. § § 2301 to 2312 (1976).

80. 15 U.S.C. § 2310(e) (1976).
81. Id.
82. For example, a recent United States Justice Department suit against MontgomeryWard's alleged numerous nationwide violations of the Equal Credit Opportunity Act, 15
U.S.C. § 1691. The case was settled when Montgomery-Ward entered into a consent decree
to pay civil penalties and to use proper forms and procedures in the future and to send new
forms to persons previously denied credit. United States of America v. Montgomery Ward
Co., 5 CCH Consumer Credit Guide 97,732 (D.D.C., 1979). Significantly no private remedies were accorded aggrieved credit applicants by that settlement; only a class action for
damages by consumers would have assured an award of restitution.
83. 15 U.S.C. § 1640(a) (1976) (Truth-in-Lending); 15 U.S.C. § 23 10(d) (Magnuson Moss
Act);see, Ratner v. Chemical Bank, 329 F. Supp. 270 (S.D.N.Y. 1971).
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remedies, including provisions for class damage suits and attorneys'
fees in the Unfair Practices Act. 8 4 The obstacles identified in the
foregoing discussion as arising under New Mexico's revised class
action rules have hindered, if not totally defeated, these legislative
purposes.
CONCLUSION: RECOMMENDATIONS FOR CHANGE
Several changes should therefore be considered. First, as a minimum, Rule 24(d)(4)(v), which requires a party seeking class certification to show either a risk of varying adjudications or of defeating
non-parties' claims through individual suits, should be removed as a
requirement for any Rule 24 class certification. Conversely, if either
of these requirements is satisfied, together with the requirements of
numerosity, common question, typicality and adequacy of representation, that alone should permit class certification in a damage
action without also demonstrating superiority of the class action.
The superiority requirement is only pertinent to a solely common
question situation.
Second, the action should be allowed to proceed at least through
responsive pleadings prior to notifying class members of their opportunity to participate. Only through such notice of respective claims
of the parties can class members fairly be expected to make an
informed decision as to whether they wish to be guided by the
representative party through this litigation.
Third, class members should not be compelled to take affirmative
action to become part of the lawsuit; they should rather be given the
chance to opt out as in the federal rule. 8 5 If opting in is still to be
required, then at least the class member should not be considered "a
party for all purposes." 8 6 Rather, the objectives of having a class
action rule, at least from the consumer's standpoint, require only
that absentee class members be aware of their involvement and its
potential consequences. There is no reason for them to actually
become parties as if they had initiated the suit-they did not initiate
the suit. To effectively involve the class members in the full risks of
the litigation, such as potential liability for costs and attorneys' fees
to opposing parties, without advising them of the necessity of having
counsel to protect them against these risks, is unconscionable. The
only alternative now available under Rule 24 is to notify potential
intervenors that they may be subject to such risks. Yet sending out a
84. N.M. Stat. Ann. § 57-12-10 (1978).
85. Fed. R. Civ. P. 23(c)(2) and (3).
86. N.M. R. Civ. P. 24(d)(7).
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notice containing such a warning and then inviting the recipient's
participation in the lawsuit is unlikely to attract many intervenors or
encourage much class action litigation, however appropriate the case
may be.
The rules should be rewritten to achieve the objectives of Valley
Utilities, and prevent intervention after judgment without imposing
all the additional impediments to class suits encompassed by the new
New Mexico Rules 23 and 24. Only through such modifications can a
fair balance be drawn among the interests of consumers, businesses,
and the judiciary, and can the class action rules reasonably achieve
their proper potential in consumer protection cases.

